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The Future of Trade Law: Emerging Powers and the Word Trading System 

(Gregory Schaffer)1 

 

Jorge Sahd2 

 

I would like to start with a story. Last year, during a coffee break at the European Institute´s 

World Trade Academic Forum, I met a colleague and I asked him if he represented any 

university. He answered "No, I'm a lawyer who works for an Indian Company, and I'm 

interested in learning more about the new trends in international trade law. It's important to 

my Company to engage in this kind of conversations".  

 

To some extent, that conversation reflected one of the most important and novel issues 

discussed in professor Shaffer's books: to build legal capacity for trade in emerging 

economies.  

 

This book comes at a very timely moment for the global order. The strategic rivalry between 

the United States and China in all dimensions (trade, technology, structural reforms, finance) 

threats the rule-based system that has governed international economic relations after the 

II World War. This complex situation is not only affecting the future of the World Trade 

Organization but also the governance of the multilateral system as a whole. 

 

Shaffer's book clearly identifies this scenario in the following question: "Given the rise of 

nationalism in the United States and Europe, the election of U.S. President Donald Trump, 

and ensuing geoeconomics trade conflict, what are the implication for the trade legal 

order?  

 

Ate the same time, this book comes at a timely moment for Chile, an emerging economy 

which is hosting APEC and COP 25, taking the pro tempore presidency of the Pacific Alliance, 

and making progress in the approval of the Comprehensive and Progressive Transpacific 

Partnership Agreement (TPP-11). Therefore, it is crucial that scholars, policy makers and 

interest groups from the emerging economies learn more on trade, the future of legal 

 
1 Este documento corresponde a la presentación del libro “The Future of Trade Law: Emerging Powers and the Word Trading 

System”, en actividad organizada por el CEIUC en agosto de 2019. 

2 Director Centro de Estudios Internacionales UC. Profesor asistente adjunto, Facultad de Derecho UC.  
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regime, and the evolution of the WTO. 

 

The fact that China is our first trade partner, with a growing investment participation in 

Latin America; Brasil is our first trade partner in South America and the largest receipt of our 

national investment, and the recent negotiations with India, makes this book valuable for 

Chile in order to understand the role of these countries in the trading legal regime. 

From my perspective, there are three major contributions of professor Shaffer's book:  

 

First, the study of the process of designing and drafting international rules from the 

emerging powers above mentioned. It has has allowed them to transition from "rule 

takers" to "rule makers". As the book asserts "when countries lack such legal capacity, they 

cannot participate fully in negotiations, compliance monitoring, and dispute settlement, so 

that trading system will be slanted against them".  

 

Second, the efforts of the author to emphasize the role of private sector, lawyers, business 

associations, universities and academic centers in shaping trade rules, either in multilateral, 

regional or bilateral agreements. Designing trade rules is not only a matter of government, 

but also a matter of other stakeholders that increasingly influence the global trading system.   

 

This includes the negotiation process - transparency and more participation of civil society 

- and the role of interest group. As Simon Lester states in his article "Applying Public Choice 

Theory to Trade Negotiations and Agreements", the role of interest groups has grown since 

the scope of the trade regime was expanded through lobbying by these groups. Lester 

concludes that "the result is that modern trade agreements have become just like typical 

domestic legislation and regulation, which are heavily influenced by interest groups with strong 

feelings about particular issues". For example: intellectual property, data protection, 

regulatory coherency, labor and environmental standards. 

 

Last, but not least, the analysis of the author about the impact of international trade in the 

domestic law and the extent that emerging economies adapt their legal and institutional 

framework to be consistent with international arrangements. Schaeffer's book address this 

issue focused on Brazil, China and India after they joined the WTO.  

 

What is the regulatory and the administrative coherence between the international 

and the domestic level? Is the WTO monitoring the compliance of the trade rules and 

practices?  
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The reform of the WTO is a critical issue. Many scholars and policy makers are debating 

the actions needed to tackle the most pressing issues. The WTO has to facilitate the policy 

dialogue on nontariff measures, given the escalation of these barriers. At the same time, it 

should be open to plurilateral initiatives among its members, especially after the emergence 

of megaregional agreements such the TPP, the RCEP or the idea of a Free Trade Area (FTAAP) 

in Asia-Pacific. What will be the role of the emerging economies in WTO reform?  

 

The U.S-China trade war has demonstrated the tendency of President Trump to seek 

national regulations, like the section 301, in response to Chinese bad practices such as theft 

of intellectual property, forced technology transfer and state subsidies. We are witnessing 

a transition from WTO dispute settlement to unilateral reactions from both sides, 

along with the critical stage of the WTO Appellate Body.  

 

The book possesses an interesting and provocative question: “Since China has become 

the largest trading partner for India, Brazil and a significant number of other countries, what 

these changes mean for trade and institutions in the global order and internally?” The 

author adequately recognizes the economic, geopolitical, and legal implications from this 

question.  

 

We know that sub-prime crisis in 2008 was a turning point in the recent history. It 

generated less confidence in the international order, more support for protectionism policies 

and an emerging anti-globalization sentiment. In parallel, technological disruption is 

reshaping rules and global governance, including international organizations like the WTO.  

 

The book The Future of Trade Law: Emerging Powers and the Word Trading System 

invites us to reflect on the future of international legal order and the role that emerging 

economies should play in shaping the future regime. 


